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The marked difference between the weight given to a non-repara- 
tion order of the Commission 19 and that given to an order awarding 
damages seems to be attributable to the difference in the nature of 
the power which the Commission is exercising in each respective case. 
When the Commission fixes a rate as reasonable for the future, its 
Act, while not legislative in the sense that the delegation of such 
power by Congress is unconstitutional, 20 is yet legislative rather than 
judicial; 21 on the other hand, the Commission's order of reparation 
is not made in the furtherance of the interests of the public generally, 
but is made in pursuance of a power, the exercise of which goes no 
further than to enforce private rights. Hence in order to secure the 
judicial enforcement of an award of reparation the Court must have 
before it (1) the fact that an excessive or discriminatory rate was 
exacted, and (2) evidence of damage suffered thereby. 

S. R. S 

Sales: Implied Warranty. — Sour grapes are proverbially not in 
demand and the buyer in the case of Pfoh v. Porter 1 decided by the 
Appellate Court for the Third District proved no exception to the 
general rule He had examined the grapes on the vines and decided 
that they showed great promise of becoming table delicacies, and with 
this particularly in mind, contracted for their purchase, delivery and 
payment to be made when the grapes were ripe. The contention 
arose over a portion of the grapes which a rainstorm had rendered 
mouldy and left the question of their fitness for market a matter of 
debate. The trial court found that the evidence in the case justified 
a holding that there had been an express warranty that the grapes 
would be merchantable and fit for table use, or that it should be 
inferred from the other terms and conditions. This finding was up- 
held by the Appellate Court. If the decision rested merely on the 
fact of an express warranty, which was not complied with, it would 
hardly attract attention. "But, regardless of any express agreement to 
that effect, under the authorities, a warranty is presumed from the 
nature of the transaction." This statement of the court, though 
dictum, may seem to give force to the proposition that there is an 
implied warranty of merchantability in an executory contract for the 
sale of grapes, on the vines, after they had attained most of their 
growth, and were, as best can be gained from the case, within a 
month of ripeness and complete maturity, and had been inspected by 
the purchaser. It is, therefore, proper to give the question some 
consideration. 

The principle is not concluded by the authority of the cases cited 
by the Court, which involve executory contracts of sale with warran- 
ties of merchantability but are readily distinguished on the facts. 



« See Union Pac. R. R. v. I C. C, (1912) 222 U. S. 541, 547. 
2 <>I. C. C. v. Goodrich Trans. Co., (1912) 224 U. S. 194, 214. 
"Prentis v. Atl. Coast Line Co., (1908) 211 U. S. 210, 226. 
1 (October 21, 1913) 17 Cal. App. Dec. 409. 
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For instance, in Blackwood v. Cutting Packing Co. 2 said to be the 
same in principle, the contract was made before the crop had any 
existence except in the potentiality of the trees, being for fruit 
grown in subsequent years. 

The case bears much similarity to that of Kinney v. Grogan. 8 In 
that case there was an executory contract for the purchase of olives 
not yet ripe, to be delivered by the vendor when ripe, payment to 
be made on delivery. The olives were frost-bitten before they 
ripened, and when delivered were of very poor quality. The con- 
tract was made forty-five days before the first delivery of the olives, 
yet the court held that the crop was in existence at the time of 
making the contract, and distinguished the Blackwood case on the 
ground already referred to. It was held that there was no implied 
warranty of merchantability. The olives were in a sense merchantable, 
being fit for the production of a low grade of olive oil, but the 
decision rests on the absence of warranty. 

Since implied warranties are entirely a matter of Civil Code 
regulation 4 it might be well to note that there are only two sections 6 
which have any application here. They provide that where the mer- 
chandise is not in existence at the time of the making of the con- 
tract, or, where it is inaccessible to the examination of the buyer, a 
warranty of the soundness and merchantability of the goods is 
implied. The second provision clearly has no application to the 
case in hand, where the grapes were inspected by the purchaser, 
unless it be held that the grapes contracted for were not the grapes 
upon which his eyes rested. And non-existence is the very gist of the 
other provision. Since there can be no other implied warranties, 
either the declaration of the case seems too broad, in view of the 
code limitations, or it involves narrow construction of the phrase "in 
existence at the time of the making of the contract." Can it be said 
that the grapes were not in existence when the vendee examined 
them, or that the ripened grapes were a different thing from the unripe 
grapes? 

M. K. W. 

Sales: Warranty of Food-Products: Damages. — Ever since 1625, 
when the buyer of a bezoar stone 1 contended that he had a right of 
action in case against the seller on account of the latter's affirmation 
that the stone was a bezoar stone, warranty in the sale of goods has 
occupied the border line between the field of tort and the field of 
contract. Although the action for breach of warranty is usually 
framed upon the theory that a warranty gives rise to a contractual 



2 (1888) 76 Cal. 212, 18 Pac. 248. 
a (1911) 17 Cal. App. 527, 120 Pac. 433. 

* California Civil Code, section 1764; Browning v. McNear, (1904) 
145 Cal. 272. 78 Pac. 722. 

California Civil Code, sections 1768 and 1771. 
e Williston on Sales, section 243. 

1 Chandelor v. Lopus, (1625) Reported in Croke, James, 4. 



